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Sub : Show Cause Notice issued vide F.NO. DSEZCus./CB-5/2015-16 dated
15.02.2016 issued by the Specified Officer, Dahej SEZ to M/s. Accent Microcell Pvt.
Ltd.,
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M/s. Accent Microcell Pvt. Ltd., a unit of Dahej SEZ Part-|, have their

registered address at Plot No. Z-59, 60, 63 & 64, Dahej SEZ Part-|, Dahej, Dist.

Bharuch-392140. They are, hereinafter, referred to as 'Noticee No.1' or'the said

unit' for the sake of brevity.

On gathering information that goods are being cleared illicitly in excess of that

declared in gate pass from Dahej SEZ, one of the Preventive Officers posted at Dahej

SEZ intercepted vehicle bearing No.GJ-16-X-8181 on 04.09.2015 at Dahej SEZ Part-|,

Entry Gate. After examining the Gate Pass No.101 dated 03.09.2015 issued by

Noticee No.1 for ciearance of goods, it was noticed that the material that was to be

cleared from the Dahej SEZ, Part- 1, Dahej was mentioned as 5860 Kg of "Waste

Garbage". \ /lrile carefully examining he goods caried in tre vehicle it raas found that the

vehicle actually contained "Wood Pulp Sheets" in fresh bunch covered with

wastage of the same product which was shown as "waste garbage". lt was

noticed that "Wood Pulp Sheets" are the raw material that was being

imported by Noticee No.1 . Therefore, afactualPanchnama dated U.Og.2015 was

drawn, uderwhich the vehicle bearing registration No. GJ-16-X-8181 , alongwith the

above said goods, was placed under seizure on reasonable belief that the same

were offending in nature and liable for detention under the provisions of the Customs

Act, 1962.

2. Statement of Shri Rushikesh Parida, Executive Commercial of the said unit

(hereinafter referred fo as 'Noticee No.2' for the sake of brevity) was recorded under

Section l0SoftheCustomsAct, 1962on 12.08.2015, wherein he stated the following:

. that he looks after lmport, Export, DTA Clearance and liason work in the company

and also looks after all the clearances from the said unit;

o that he had seen the seized vehicle and that he had been instructed by Shri Naresh

Chauhan, Factory Premises Head of the said unit (hereinafter referred to as the
-Noticee No.3' for the sake of brevity) that waste is to be cleared from the factory

premises and is to be supplied to M/s. Pavanpure lndustries, Panchmahal, Gujarat

and that, on his instruction the pulp sheet was loaded and covered with waste

garbage so that the imported materials that were being illicitly removed could not

be seen;

. that pulp is the raw material for Noticee No.1 , which was imported by them and the

same was rejected as it was damaged by seepage of water. Therefore, it was being

removed by the Noticee as waste;

. that they accept the fault on their part, that duty was not paid on the said goods,

and that they are ready to pay the duty on the materials detained and that this type

of mistake will not be repeated in future;

. that instructions were imparted by Shri Naresh Chauhan, Factory Premises Head,

and documents were signed by him and Shri Raju Mahajan, (hereinafter referred

fo as 'Nofrcee No.4' for the sake of brevity) was responsible person for looking
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after loading and dispatch of waste materials

3. From the paras supra, it appeared that the goods "Wood Pulp Sheets" were being

cleared illicitly from Dahej SEZ under the guise of "waste garbage" by the Noticees. The

statement dated 04.09.2015 of Shri Rushikesh Parida, Executive Commercial of the

said unit, wherein he had stated that "Wood Pulp Sheets" were loaded in the vehicle on

the instruction of Shri Naresh Chauhan, the Factory Premises Head, and were covered

with waste garbage of "Wood Pulp Sheets", which was also raw material of their unit, so

that the material that was being illicitly removed could not be seen, appeared to

corroborate the same. lt appeared that wood pulp was the raw material for Noticee No.1 ,

which was imported by them, and the same was rejected as it was damaged due to

seepage of water. However, during verification it was found that the wood pulp sheets

that were being removed were fresh and without any damage. Further, the Noticee

agreed that duty benefit was being claimed by them while procuring the said goods into

SEZ Dahej. The instructions for clearance of goods were imparted by Shri Naresh

Chauhan, Factory Premises Head and the documents regarding clearance of goods were

signed by Shri Rushikesh Parida, the Executive Commercial and Shri Raju Mahajan.

Shri Rushikesh Parida, in his statement recorded on 12.08.2015 under Section 108 of

the Customs Act, 1962, accepted the fault and pleaded guilty for the offence of clearing

the imported goods "Wood Pulp Sheets" without reversal of duty, from which exemption

had been claimed during procurement of the same.

4. lt appeared from the statement of Shri Rushikesh Parida that Noticee No.1 willfully and

knowingly tried to evade Customs duty adffibeatenpgttdgoodshararer they knew, or

had reason to believe, would render the same as being offending in nature and liable for

confiscation under the provisions of Section 111 of the Customs Act, 1962, and thereby

render themselves liable for penalty under Section 114A and 1 12 of the Customs Act,

1962.

4.1 Section 30 of the Special Ecotrcnric 7sE 4c,ffi (Heitfu tM b as'SEZ Act,

2005') provides that any goods clearcdfrom a Special Economic Zone to the Domestic Tariff

Area shall be chargeable to duties of Customs including anti-dumping, countervailing

and safeguard duties under the Customs Tariff Act, 1975, where applicable, as leviable

on such goods when imported; and the rate of duty and tariff valuation, applicable to

goods removed from a Special Economic Zone shall be the rate and tariff valuation in

force as on the date of such removal, and where such date is not ascertainable, on the

date of payment of duty.

4.2 Rule 47 of Special Economic Zone Rules, 2006 (hereinafter referred to as SEZ

Rules, 2006) provides that a unit may sell goods and services including rejects or wastes

or scrap or remnants or broken diamonds or by-products arising during the manufacturing

process or in connection therewith, in the Domestic Tariff Area on payment of Customs

duties under Section 30, subject to the conditions as laid down thereunder.
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4.3 Rule 48 of SEZ Rules, 2006 stipulates that te h4,erf'un Domestic Tariff Area shall

file Bill of Entry for home consumption giving therein complete description of the goods

and/or services, such as the make and model number and serial number and

specification, alongwith invoice and packing list, with the Authorized Officers.

4.4 Rule 25 of SEZ Rules, 2006 stipulates penal provisions under Customs Act in

case of any failure on the part of the SEZ unit concerned. Rule 25 of SEZ Rules, 2006

stipulates that where an entrepreneur or Developer does not utilize the goods or services on

which exemptions, drawbacks, cess and concessions have been availed for the authorized

operations or is unable to duly account for the same, the entrepreneur or the Developer, as the

case may be, shall refund an amount equal to the benefits of exemptions, drawback, cess and

concessions availed without prgudice to any other action under the relevant provisions of the

Customs Act, 1962 and the Customs Tariff Act, 1975.

4.5 Section 28 of Customs Act, 1962 provides that where any duty has not been

levied or has been short-levied or erroneously refunded, or any interest payable has not

been paid, part-paid or erroneously refunded, for any reason other than the reasons of

collusion or any wilful mis-statement or suppression of facts, the proper officer shall serve

showcausenoticewithin the stipulated period for recovery of dues. Sections 110, 111 &

115 of Customs Act, 1962 provide for seizure of such goods that proper officer has reason

to believe are liable for confiscation and confiscation of offending goods as well as

vehicles used forthe transportationof suchgoods. Section 112,114&1'144of CustomsAct,

1962 provide for penalty for improper importation, penalty for attempt to export goods

improperly and penalty for short-levy or non-levy of duty. Provisions for recovery of interest

fordelayed paymentof duty are prescribed under Section 28AA of Customs Act, 1962.

5. ln light of the above facts and material evidences available on record, it appeared

that Noticee No.'l and their employees Shri Rushikesh Parida, the Executive Commercial

(Noticee No.2), Shri Naresh Chauhan, the Factory Premises Head (Noticee No.3) and

Shri Raju Mahajan, Authorised Signatory of the Noticee No.1 (Noticee No.4) were actively

involved in tre illicit removal of goods i.e. Wood Pulp Sheets weighing 5860 Kgs., valued at

Rs.275244.20l- through vehicle bearing registration No. GJ-16X-8181, as mentioned in

theforegoing paras.

5.1 lt further appeared that they had contravened the provisions of Rule 47 and 48 of

the SEZ Rules, 2006, in as much as they failed to remove the goods by filing Bill of Entry

for home consumption, giving therein complete description of the goods such as the make

and model number, serial number and specification, along with invoice and packing list,

with the Authorized Officers, as provided under the said SEZ Rules, 2006 and also failed

to correctly assess and pay the duty as provided under the provisions of Customs Act,

1962. lt appeared that by contravening the aforesaid provisions, they had rendered the

seized goods as well as the seized vehicle liable for confiscation under Section 111 and

115 of Customs Act, 1962. However, as the seized goods i.e. Wood pulpsheeErnerghing 5860
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kgs. Valtred dtRs.2,75,24.2U- and seized vehicle bearing registration No.GJ-16X-81 B1 were

released provisionally on execution of Security/Surety Bond backed by Bank Guarantees of

Rs.68,B1 1l-and Rs.1,18,750/- respectively, and are not physically available forconfiscation,

redemption fine in lieu of the confiscation is liable to be imposed on them under Section

125 of Customs Act, 1962.

5.2 Allthe above said acts of commission, omission and suppression offactswith an intent

to evade payment of Customs duty leviable on the illicit rernoval of goods as discussed

hereinabove on the part of Noticee No.1, appeared to be a contravention under Section 12,

111 and 115of the Customs Act, 1962 read with Rule 47 and 48 of SEZ Rules, 2006

Thus, it appeared that M/s. Accent l/icrocell Pvt. Ltd., uele liable to pay the Customs duty

of Rs 44,7751- (BCD Rs.13901, CVD Rs.17515/-, Ed. Cess Rs.629, S.& H.Ed. Cess

Rs.314 and SAD Rs.12416.00) under Section 28 of the Customs Act, 1962. lt further

appeared that interest for delayed payment of Customs duty as mentioned above, was

also to be demanded and recovered from them under Section 28AA of the Customs Act,

1962.

5.3 ln light of the above facts and material evidence available on record it appeared

that the Noticee No.'1 and its employees - Shri Naresh Chauhan, Shri Rushikesh Parida

and Shri Raju [Mahajan entered into a conspiracy to evade payment of Customs duty by

their acts of commission/omission and abetment for such commission/omission. By doing

so, they rendered the aforementioned seized goods valued at Rs.2,75,244.201-,

involving duty of Rs.44,775l-, as mentioned hereinabove, liable for confiscation under

the provisions of Section 111 of the Customs Act, 1962 and had knowingly indulged

themselves in the act of receiving, removing, depositing, keeping, concealing, selling or

purchasing or in any other manner dealing with the above mentioned goods forwhich they

knew or had reason to believe that the same were offending in nature and liable for

confiscation under the provisions of Section 111 of the Customs Act, 1962, thereby

rendering themselves liable for penalty under Section 114A and 1 12 of the Customs Act,

1962.

6. Accordingly, a Show Cause Notice bearing no. DSEZCuS./CB-52015-16 dated 15.02.2016

was issued to the Noticee No. 1 by the Specified Oficer, Dahej Special Economic Zone, Customs,

Dahej asking them to show cause as to why :-

the seized goods i,e. wood pulp sheets weighing 5860 kgs. valued at

Rs.2,75,244.201- should not be confiscated under Section 111{) of the Customs

Act, 1962. However, as the seized goods have been released provisionally on

execution of Security/Surety Bond backed Bank Guarantee and are not physically

available for confiscation, why redemption fine in lieu of the confiscation should not

be imposed upon them under Section 125 of the Customs Act, 1962;

(ii) Customs duty amounting to Rs.44,775l- (BCD Rs.13,901, CVD Rs.17,515/-, Ed

Cess Rs.629, S.& H.Ed.Cess Rs.314 and SAD Rs.12416.00) leviable on the seized

(D
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goods, as mentioned hereinabove, should not be demanded and recovered from

them under Section 28(4) of the Customs Act, 1962;

(iii) penalty should not be imposed on them under Section 114A of the Customs Act,

1962;

A Show Cause Notice bearing no. DSEZCus./CR5201}16 dated 15.02.2016 was issued to the

Noticee No. 2, 3 & 4 by the Specified fficer, Dahej Special Economic Zone,Customs, Dahej asking

as towhy :-

(, penalty should not be imposed upon them under Rule 112(bxii) of the Customs Act,

1962,

A Show Cause Notice bearing no. DSEZCus./C&5201$16 dated 15.02.2016 wias issued to tre

Noticee No. 2 authorised representative of Shri Hemanhhai Umar Mallik, owner of the vehicle by the

Specffied fficer, Dahej Special Economic Zone, Customs, Dahej asking as to why:-

the selzed vehicle bearing no. GJ-16X-8181 valued at Rs. 475000| approx.. should not be

confiscated under Section 115(2) of he Customs Act, 1962. However, as the aforesaid

seized vehicle has been released provisionally on execution of Security/Surety Bond and is

not physically available for confiscation, why redemption fine in lieu of confiscation should

not be imposed upon Shri Rushikesh Parida underSectron 125 of the CustomsAct, 1962.

7. Corrigendum dated 14.03.2019 was issued by the Specified Officer bearing F No.

DSEZCus.!CBI5D015-16 with regard to change of Adjudicating Authontywhich reads as under:

"ln the Show Cause Notice issued under F.No. DSEZCUS/CB-5201U16 dated 1 5.02 2016 at

Para B, para 8.1 and pam 9, the words and phrases "Specrfied Officer, Dahej Special Economic

Zone, Taluka-Vagra, Distr. Bharuch" may be read as "Deputy/Assistant Commissioner (Tech.),

O/O the Pincipal Commissioner, Customs, Ahmedabad, 1d Floor, Cusfoms House, Opposite

Old Htgh Court, Navrangpurc, Ahmedabad-380009'l making the Show Cause answerable to

the Deputy Commissioner flechnical), Customs, Ahmedabad.

Defence Reply

8. Noticee No.1 i.e. M/s. Accent tt/icrocell Pvt. Ltd., vide their letter dated nil received

on7.02.2022filed their reply to the Show Cause Notice wherein they mainly submitted the

following:

(a) that the SEZ unit had loaded wastage wood pulp sheet. The goods were being cleared

from the SEZ, declaring the same before the Customs officer on duty at the SEZ

Customs gate office having all valid/legal documents required for such clearance.

During stock taking and physical verification of stock, discrepancy in the declaration

of the goods had been found. lmmediately the said unit had proposed for the return

of the goods to the SEZ unit, which officer had denied.

(b) that they were maintaining the stock register on a day-to-day basis following the

provisions of Rule 34 of the SEZ Rules, 2006 read with Rule 22(2) of the SEZ Rules,

(i)
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2006 and were not indulging in clandestine removal of the goods from the SEZ without

documentation and without discharging the duty liability on such removals.

(c) that they relied on the Gazette Notification No. 2665(E) dated 5.8.2016 and also on

the ruling in the following cases:

(i) tt//s. Bajirao Ghosalar Bhavin Choksi Vs. CC (CSl Airport) Mumbai-2018-TIOL-

198-CESTAT-Mum

(ii) tt//s. Kishanlal Jewels Pvt. Ltd., Vs. CC, Gautam Budh Nagar 2020-TIOL-55-

CESTAT-ALL

(iii) Ms. Charisma Jewellery Pvt. Ltd., Vs. CC Airport, Mumbai 2016-TIOL-

1963-CESTAT, Mumbai.

(iv) M/s. Sangam lnternational Vs. CC, Air Cargo Export, New Delhi.2017-TIOL-

2439-CESTAT-Delhi (C)

(d) that taking out the goods from SEZ is not equal to import and as such the provisions

of Section 1'11 and 112 of the Customs Act are not relevant. Relevance is placed on

the ruling in the case of Charisma Jewellery Pvt. Ltd.,

(e) that goods were validly imported and proper records were maintained and was

impossible to remove finished goods and inputs clandestinely.

(f) that prior to 09.08.2016, Section 111 of the Customs Act was not attracted during

incidents of seizure, and that the said 'inspection'was on 4.09.2015.

The Noticee placed reliance placed on the following case laws:

(i)[//s. Charishma Jewellery P Ltd.,

( i i) lV/s. Sa n g am I nternation al 20 17 -T \OL-2439-C ESTAT-De| h i

(iii)Shri Chetan lVayach Vs. Commissioner of Customs (Prev.) Jaipur

(iv)Bajirao Ghosalar Vs. Commissioner of Customs (CSl) Airporl, fMumbai

8.1 Shri Naresh Chauhan, Factory Premises Head of M/s. Accent [Vlicrocell Pvt. Ltd.

(Noticee No.3), vide his letter dated nil received on 07.02.2022, filed his reply to the Show

Cause Notice during recording of P.H. through Shri Vipul Khandhar, Chartered

Accountant, wherein he mainly submitted the following:

(i) that there is no substance in the claim of the department regarding illicit removal

of goods to evade payment of customs duty. M/s. Accent [Microcell Pvt. Ltd. has

also filed written submission and relied on some case laws, accordingly there is

no involvement of any contravention of provision or malafide intention to evade

payment of duty.

(ii) that he placed reliance on the case law of ttl/s. Hindustan Jinx Ltd., Vs. CCE

Jaipur-ll 2003 (152) ELT 148 (Tri-Del) in that penalty on employee is not imposable

when his action is in performance of duty to the employer and employee is not

found guilty.

(iii) that Noticee No.1 has denied the contention of the department regarding illicit

removal of goods. He desires to adopt all the arguments and submissions taken

by Noticee No.1 against the demand of duty with interest and penalty for his reply

as well and prayed to take the same into account in this reply as well.
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(iv) that the law provides that penalty will be imposable only when concerned person

has done any positive act or dealt with goods which the person knows or has

reason to believe that such goods were liable to confiscation & redemption fine.

that he relied on the following case laws wherein it has been held that penalty is

not imposable on employee.

o 2007 (215) ELT-309 (Tri-Ahd)

. 2006 (200)ELT-593 (Tri-Bang.)

. 2006 (199) ELT-705 (Tri.Del)

(v)

8.2 Shri Rushikesh Parida, Executive Commercial of M/s. Accent [Vlicrocell Pvt. Ltd.

(Noticee No.2), vide letter dated nil received on 07.02.2022, filed his reply to the Show

Cause Notice during recording of P.H. through Shri Vipul Khandhar, Chartered

Accountant, wherein he mainly submitted the following:

(i)

(i i)

(iii)

(iv)

(v)

.

that there is no substance in the claim of the department regarding illicit removal

of goods to evade payment of customs duty; that the Noticee No.1 has also filed

written submibsion and relied on some case laws, accordingly there is no

involvement of any contravention of provision or malafide intention to evade

payment of duty.

that he relies on the case law of M/s. Hindustan Jinx Ltd., Vs. CCE Jaipur-ll 2003

(152) ELT 148 (Tri-Del) that penalty on employee is not imposable when his action

is in performance of duty to the employer and employee is not found guilty.

that Noticee No.1 has denied the contention of the department regarding illicit

removal of goods and he desires to adopt all the arguments and submissions

taken by Noticee No.1 against the demand of duty with interest and penalty for

his reply as well and prayed to take the same into account in this reply as well.

that the rule provides that penalty will be imposable only when the concerned

person has done any positive act or dealt with goods which the said person knows

or has reason to believe that such goods were liable to confiscation & redemption

fine.

that he relied on the following case laws wherein it has been held that penalty is

not imposable on employee.

2007 (215) ELT-309 (Tri-Ahd)

2006 (200)ELT-S93 (Tri-Bang.)

2006 (199) ELT-705 (Tri.Del)

8.3 No submissions were received from Shri Raju tvlahajan, Authorised Signatory of

tMis. Accent tMicrocell Pvt. Ltd (Noticee No.4).

Record of Personal Hearing

9. A Personal hearing in this case was held on 11.02.2022 through virtual mode.

Thereafter, on the request of the Noticee for some submissions, another PH was held on

24.05.2022. Shri Vipul Khandhar, Chartered Accountant appeared for the hearing on

behalf of the Noticee during both the PH. He reiterated the contents of the written

submissions and emphasized that
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ii

the said stocks/goods/truck never left the SEZ area.

Section 111 is not applicable in SEZ area before 05.08.2016 on account of

Notification No. GO 2665 (E) notified in the Gazette.

Out of charge was not given. The goods were re-warehoused and therefore duty,

demand, confiscation, RF, penalty does not stand.

BOE was not assessed and Out of charge not given so no action is required. As no

goods left the SEZ, none of the charges imposed stand and the SCN should

therefore be dropped.

IV

Discussion & Findings:

10. I have carefully gone through the records of the case, defense replies filed by the

Noticees, records of personal hearing, material evidence available on file and legal

provisions relevant to the case.

10.1. I find that the present case is about seizure of 'Wood Pulp Sheets', totally weighing

5860 Kgs., valued at Rs.2,75,244.20t- being attempted to be cleared by Noticee No 1

underthe guise of "Waste garbage" on 03.09.2015. Noticee No.1 had issued Gate Pass

No. 101 dated 03.09.2015 for clearance of the goods i.e. Waste Garbage-5860 Kgs.,

however, on incepting the vehicle bearing No. GJ-16-X-8181, the Preventive Officer at

Dahej SEZ, noticed that the vehicle contained 'Wood Pulp Sheets' in fresh bunch covered

with wastage of the same product which was shown as "waste garbage". Further, Wood

Pulp Sheets are the raw material impofted by Noticee No.1 and duty benefit was claimed

by them while procuring the same in SEZ Dahej. The 'Wood Pulp Sheets' were being

cleared to DTA without paying an amount equal to the duty which was claimed as

exemption during procurement of the same. Therefore, it appeared that said materials were

being attempted to be removed illicitly to DTA from Dahej SEZ.

10.2 As per the material evidence available on record, the seized goods were concealed

by covering them with waste garbage of "Wood Pulp Sheets" and were attempted to be

removed from SEZ without permission from competent authority and without valid

documents or payment of Customs Duty on the same. lnfact, I find that in his statement,

Noticee No.2 - Shri Rushikesh Parida, the Executive Commercial of Noticee No.1, has

admitted that the 'Wood Pulp Sheets' were loaded in the vehicle on the instruction of

Noticee No.3 i.e. Shri Naresh Chauhan, Factory Premises Head of Noticee No.1, and

covered with waste garbage of "Wood Pulp Sheets" so that the materials removed could

not be seen. I find that it is not the case of the Noticees that 'wood pulp sheets' were not

misdeclared as "waste garbage" and attempted to be removed from the SEZ to the DTA,

without the permission of the proper officer, without necessary documents for clearance or

without payment of the duty applicable. None of the Noticees have contended that the

material being attempted to be cleared was indeed the iaw material for Noticee No.1 and

not waste garbage. The primary argument of the Noticee Nos. 1 ,2 and 3 is that the said

goods were not cleared from the SEZ and were re-warehoused when the 'discrepancy' in

the declaration of the goods to be cleared vis-a-vis the actual material being removed from

SEZ was brought to light by the Preventive Officer of the SEZ on 04.05.2015. Noticee No.1
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has contended that no illicit removal has actually taken place and therefore, the demand

for duty, interest or penalty is not justified.

10.3 Since, there is no argument over the discrepancy noticed in the goods being actually

cleared viz-a-viz the description in the gate pass, therefore, lfind that it is an undisputed

fact that the goods being cleared were different from the goods mentioned in the gate pass.

I also find that Noticee No.2 has in his statement recorded under Section 108 of the

Customs Act, 1962 accepted the "fault" and further stated that "duty has not been paid"

and that "they are ready to pay the full duty on the materials detained". Noticee No.2 has

never retracted his statement before the competent authority and therefore, such

statements have evidentiary value. Therefore, I find that raw materialfor Noticee No. 1 viz.

"Wood Pulp Sheets" were being removed without permission of the proper officer and with

the intention of evading payment of Customs duty on the same.

10.4 I find that Section 30 of the SEZ Act, 2005 provides that any goods cleared from

a Special Economic Zone to the Domestic Tariff Area shall be chargeable to duties of

Customs as leviable on such goods when imported. Further, Rule 48 of SEZ Rules, 2006

stipulates that the buyer from Domestic Tariff Area shall file Bill of Entry for home

consumption giving therein complete description of the goods, such as the make and

model number and serial number and specification, alongwith invoice and packing list, with

the Authorized Officers and Rule 25 of SEZ Rules, 2006 specifies that where an

entrepreneur or Developer does not utilize the goods or services on which exemptions,

drawbacks, cess and concessions have been availed for the authorized operations or

unabie to duly account for the same, the entrepreneur or the Developer, as the case may

be, shall refund an amount equal to the benefits of exemptions, drawback, cess and

concessions availed.

Since it is established in the para above that Noticee No.1 attempted to clear raw

material that was imported into DTA, I find that as per Section 30 of the SEZ Act, 2005,

the said goods were chargeable to Customs Duty. Further, as per Rule 48, the DTA buyer

was required to file Bill of Entry for the same and as per Rule 25 of the SEZ Rules, 2006,

Noticee No.1 was required to refund an amount equal to the benefits of exemptions,

drawback, cess and concessions availed while importing the raw material as these were

never used for "authorised operations" but were being cleared as such into DTA. I find the

Noticee No.1 have failed on all three counts - they have neither paid Customs Duty while

removing the said goods, nor any Bill of Entry was filed for the same and they have not

refunded an amount equal to the concessions availed while procuring raw material.

Therefore, I hold that the Noticee No. t has violated Section 30 of the SEZ Act,2005; Rule

48 and Rule 25 of the SEZ Rules, 2006.

10.5 I now proceed to discuss the other contention of the Noticee Nos. 1 , 2 and 3 - that

prior to the issuance of Notification No. GO 2665 (E) notified in the Gazette, SEZ authorities

were notempowered to impose Section 111 or 115 of the CustomsAct, 1962 and penalties

Page 10 of 19



thereof. Section 53 of the SEZ Act, 2005 clearly states that a Special Economic Zone shall

on and from the appointed day be deemed to be territory outside the customs territory of

lndia for the purpose of undertaking the "authorised operation". But Section 53 ibid

being limited to the extent of "authorised officer" who was earlier empowered to perform

certain jobs under Chapter X-A. The power of the Customs authorities under the Custorns

Act, including the power to confiscate and impose penalty under Sections 111 to 114 as

enumerated in Chapter XIV of the Customs Act, is not taken away. I find that that the SEZ

officers had intercepted the vehicle and found that Noticee No. t had attempted to remove

"Wood Pulp Sheets" from Dahej SEZ to Domestic Tariff Area (DTA) without any legal

documents, without intimating the SEZ Authorities and without paying Customs duty and

therefore, I find it undisputable that the same is to be considered as illicit removal of goods

by the Noticee No.1 and therefore, the goods have rightly been seized under Section 110

of the Customs Act, 1962.

ln this regard, I place reliance on the decision of the Hon'ble High Court of

Gujarat in the case of Oswal Agricomm Pvt. Ltd. Vs. Union of lndia -2011 (268) ELT

21 (Guj) wherein it has been held as under:

35. Thus, we hotd that the competent authorities under the Customs Act are

stitl empowered to confiscate any goods under Secfion 111 and 112 and

impose penalty under Section 113 and 114 in appropriafe case even with

regard to the units situated with the Specra/ Economic Zone. The competent

authorities are also empowered to take penal action under any other Central

Act, if such violation is found to have been committed by any or other unit of

sEz ...."

Reliance is also placed on the case of Union of lndia Vs. Plast-O-Fine lndustries

reported at2017(354)ELT A155 (SC) wherein it was held by the Hon'ble Supreme Court

pf lndia that

"The Delhi High Court in its impugned order had held that after repealing of Section

76 of the Customs Act, 1962 the Cusfoms authorities are not empowered to

authorise SEZ Developer to undertake operation or to approve proposal for

setting up SEZ unit. However, thev would continue to have power to

confiscate the qoo ....."

Thus, I find it settled that Section 111 and 115 of the Customs Act were rightly

invoked in the said case.

10.6 Having settled this matter, I proceed to discuss the other contentions/arguments put

forth by the Noticees. lt is the argument of the Noticee Nos.1 , 2 and 3 that no material has

left the SEZ and therefore, there is no duty liability or penalty. Section 111(J) of the Customs

Act, 1962 clearly specifies 'any dutiable or prohibited goods removed or attempted to be
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removed from a customs area or a warehouse without the permission of the proper officer'

shall make the goods liable to confiscation. I find that from a plain reading of Section 111

[) of the said Act, it is clear that it is not only the removal of goods but even the attempt

to remove the goods without the permission of the proper officer or contrary to the terms

of such permission that make them liable to be detained/seized or confiscated. Therefore,

actual removal of goods is not essential for confiscation, the mere attempt to do so is

construed as an offence as per the Act. Therefore, the contention of the Noticees that no

violation has been committed as the said goods did not clear the SEZ does not hold.

10.7 Further, for temporary removals to DTA, the procedure prescribed under Rule 51 of

the SEZ Rules, 2006 is required to be followed which includes:

(1) Removal of goods for the activities covered under sub -rules (1) to (3) of Rule 50 shall

be undertaken by the Unit on the cover of serially numbered pre-authenticated

challans, authenticated by the [Managing Director or owner or working partner or the

Company Secretary or by any person duly authorized in this behalf by the company

or owner or working partner.

(2) Before making use of pre-authenticated serial .numbered challans, the serial

numbers of the same shall be intimated to Authoried Officer,

(3) ldentification marks, namely, make and model and serial number and specification

of the goods received back after such test or repair or calibration or re-engineering

or re-conditioning should match with those mentioned in the pre-authenticated

challan issued by the authorized representative of the Unit and signed by the

Authorized Officer at the time of taking out such goods into Domestic Tariff Area.

From the facts and evidences on record, I find that the Noticee has failed to follow

the mandatory procedure as prescribed under Rule 51 ibid as none of the said

documents accompanied the goods at the time of attempted removal from SEZ and at

the time of seizure.

10.8 Further, it is the argument of the Noticees that Bill of Entry was not assessed and
'Out of Charge' was not given, so no further action is required. I find that

when the Preventive Officer intercepted the vehicle carrying "Waste Garbage", no legal

documents were accompanying the said goods except the Gate Pass No. 101 dated

03.09.2015. ln the instant case, it has been verified from the Preventive Officer of Dahej

SEZ that no Bill of Entry for "Wood Pulp Sheets" had ever been filed for the consignment.

I find that this was due to the fact that the same were intended to be cleared in the guise

of "Waste Garbage". ln this regard, in response to query raised by this office regarding

details of Bill of Entry filed in the said case, the Office of the Development Commissioner,

Dahej SEZ, vide email dated 25.03.2022, has mentioned that the said goods were being

cleared as "waste garbage" and therefore, did not require filing of Bill of Entry in terms of

Rule 49(4) of the SEZ Rules, 2006. lt is pertinent to mention that for clearance of used

packing material, other than metal containers, no Bill of Entry is required to be filed in terms

of Rule 49(4Xb) of the SEZ Rules, 2006 and therefore, the Bill of Entry was never filed in
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this case and when Bill of Entry was not filed, the question of giving 'Out of Charge' does

not arise.

Relevant extract of Section 49 is reproduced as under

Section 49(4) in the Special Economic Zones Ru/es, 2006

(4) A Unit may remove following goods from the Special Economic Zone to
Domestic Tariff Area without payment of duty:-
(a) goods imported and admitted into the Special Economic Zone after payment of
applicable duty and such goods are cleared into Domestic Tariff Area, without any
processing, subject to the condition that the identity of goods is esfab/ished to the
satisfaction of the Specified Officer;

(b) used packing materials except metal containers;

(p) Computer and computer peripherals, including printer, plotter, scanner, monitor,
key board and storage units (whether imported or procured from Domestic Tariff
Area) donated with the approval of the Specified Officer to the recognized non-
commercial educational institutions or registered charitable hospitals or public
libraries or public funded .research and development establishments or
organizations of Government of lndia or Government of a State or Union territory,
after two years of admission of goods and use by a Unit,

ln view of the above discussion, actus reus of smuggling on the part of the Noticees

combined with mens rea (guilty mind) proves beyond doubt the criminal liability on their

part

11. Accordingly, lfind that the Noticees have been involved in the attempt to

clandestinely remove goods in question (wood pulp sheets) in the instant case without

payment of duty during the relevant period in order to defraud the Government exchequer

by removal of goods without payment of duty.

12, As regards the judgments cited by the Noticee, it is observed that some of these

cases have not attained finality and are pending before the High Courts. Further, as cited

in para 10.5 above, the Hon'ble High Court of Gujarat in the case of Oswal Agricomm

Pvt. Ltd. Vs. Union of India -2011 (268) ELT 21 (Guj) and the Apex Court in the case

of Union of lndia Vs. Plast-O-Fine lndustries reported at2017(354)ELT A155 (SC)

have held to the contrary.

13. As regards the proposal of confiscation of the seized goods under Section 111(J)

of the Customs Act, 1962, I find that the said section reads as follows:

SECITO/V 111. Confiscation of improperly imported goods, etc. - The following
goods brought from a place outside lndia shall be liable to confiscation: -

(j) any dutiable or prohibited goods removed or attempted to be removed from a
customs area or a warehouse without the permission of the proper officer or
contrary to the terms of such permission;

From the discussions in the preceding paras, it is already established beyond doubt that

though the subject goods were imported duty-free in SEZ area for carrying out the

authorised operation and to be used in the manufacturing of goods that would be eiported,
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they were not used for legitimate purpose for which they were imported but were concealed

and attempted to be removed illicitly, without following the proper procedure for such

removals, in the subject vehicle and therefore, I have no hesitation to say that the subject

goods were rightly seized and such seized goods are liable for confiscation under Section

111(J) of the Customs Act, 1962. I also hold that the Noticees were involved in the

smuggling of the subject goods as defined under Section 2(39) of the Customs Act, 1962

which says "smuggling" in relation to any goods means any act or omission which will

render such goods liable to confiscation under Section 111 o'f the Customs Act, 1962.

14. Persons engaging in business are deemed to know the law of the land, particularly,

laws relating to trade and mercantile transaction. lgnorance of law cannot be an excuse

for violating it. I find that the smuggling was attempted, removals without any legal

documents and without intimating to SEZ Authorities and without paying Customs duty

were attempted, and I have no doubt in holding that the same is to be considered and

treated as illicit removal of goods by the noticee.

15. However, as the seized goods were released provisionally on execution of

Security/Surety Bond backed Bank Guarantee of Rs. 68,8111- and are not readily

available for confiscation, redemption fine in lieu of confiscation is to be imposed on the

Noticee under Section 125 of the Customs Act, 1962. As regards the imposition of

redemption fine in lieu of confiscation, I find that the goods were released to the

Noticee on the condition that the Noticee shall observe all the provisions of the

Customs Act, 1962 and a Security/Surety Bond backed Bank Guarantee has been

executed by the Noticee. ln these circumstances, it cannot be said that the goods were

unconditionally released to the Noticee. Thus, even though the goods imported by the

Noticee have been cleared and are not available for confiscation, redemption fine is

imposable on the Noticee as decided by the Hon'ble Apex Court in the case of Weston

Components reported as 2000 (115) E.L.T. 27: (S.C.), wherein it has been held that:

"lt is contended by the learned Counsel for the appellant that redemption fine could

not be imposed because the goods were no longer in the custody of the

respondent-authority. lt is an admitted fact that the goods were released to the

appellant on an application made by it and on the appellant executing a bond.

lJnder these circumstances if subsequentty it is found that the import was not

valid or that there was any other irregularity which would entitle the customs

authorities to confiscate the said goods , then the mere fact that the goods were

released on the bond being executed, would not take away the power of the

cusfoms authorities to levy redemption fine."

16. As discussed in paras supra, the said goods have been found to be liable for

confiscation under Section 11 1(J) of the Customs Act, 1962. Thereafter, in view of the

judgment of the Apex Court cited above, once the goods have been held liable for
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confiscation, the physical availability of the goods or their presence is not

mandatory for proceeding under Section 125 or Section 112 and Section 114 of the

Customs Act, 1962. Accordingly, I hold that redemption fine is imposable in terms

of the provisions of Section 125 of the Customs Act, 1962.

17. Further, the issue regarding the amount of redemption fine to be imposed has

been addressed by Hon'ble CESTAT, Bangalore, in the case of Appeal No. C1526

54112007 & C/656/2008 filed by M/s Sai lnternational and others Hon'ble

CESTAT has in its judgment held as follows:

"7. After considering the submissions of both the parties and the perusal of

the various decisiong / am of the considered view that the issue of imposition of

redemption fine and penalty has been settled and now various Benches of the

Tribunal have consistently held that the redemption fine of 10% of the value of

the goods and penalty of 5% of the value of the goods is sufficient punishment to

the impofter. Therefore, following the ratios of various decisions cited supra, I hold

that the imposition of redemption fine to the extent of 10% of the value of

the goods and penalty of 5o/o of the value of the goods is sufficient and I

accordingly reduce the redemption fine and penalty to 10% and 5%. Accordingly,

the appeals are disposed of in above terms."

ln view of above, I hold that redemption fine of 100/oof the value of the goods is imposable

under Section 125 of the Customs Act, 1962 in this case.

18. Now, I come to the issue of penalties proposed to be imposed in the subject SCN.

I proceed to discuss this issue after carefully considering the defence submissions and

facts available on record. Regarding proposal for imposition of penalty on the first Noticee

under Section 114A,1 find that the Section reads as follows

ISECTION 114A. Penalty for short-levy or non-levy of duty in certain cases. -

Where the duty has not been levied or has been short-levied or the interest has not
been charged or paid or has been part paid or the duty or interest has been
erroneously refunded by reason of collusion or any wilful mis-statement or
suppressio n of facts, the person who is liable to pay the duty or interest, as fhe case
may be, as determined undeT zzfsub-section (8) of section 28] shall also be liable
to pay a penalty equal to the duty or interest so determined:l

Regarding proposal for imposition of penalty on Noticee No.2, Noticee No.3 and Noticee

No.4 under Section 112(b) (ii), I find that the Section reads as follows

SECITOTV 112. Penalty for improper importation of goods, efc.- Any person, -

(a) who, in relation to any goods, does or omits to do any act which act or
omission would render such goods liable to confiscation under section 111, or
abets the doing or omission of such an act, or
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(b) who acquires possession of or is in any way concerned in carrying, removing,
depositing, harbouring, keeping, concealing, selling or purchasing, or in any other
manner dealing with any goods which he knows or has reason to believe are liable
to confiscation under section 111,

shall be liable, -

(i) .

s\ii) in the case of dutiable goods, other than prohibited goods, subject to the
provisions of section 1144, to a penalty not exceeding ten per cent. of the duty
sought to be evaded or five thousand rupees, whichever is higher :

From the discussion and findings in the paras above, it is established that the

Noticees engaged in the attempt to smuggle the said goods into DTA, thereby rendering

the goods liable to confiscation. Mens rea and criminal culpability of the Noticees is also

established. Under these circumstances, penalty is imposable on all the Noticees. Noticee

No.2 is the person who has knowingly removed the seized goods as per the instruction of

Shri Naresh Chauhan, Factory premises head, without the permission from the proper

officer in SEZ, in violation of the provisions of the SEZ Act, 2005 read with Customs Act,

1962 in Vehicle bearing Registration No. GJ-16X-8181 for delivery to tvl/s. Pavanpure

lndustries, Panchmahal, Gujarat, DTA Unit.

19. Shri Naresh Chauhan, being the factory premises head of the said unit, was well

aware of the terms and conditions of import, the provisions of the SEZ laws for violation of

these terms and conditions, that the said unit was required to manufacture the imported

material and to export the resultant products. The facts regarding improper illicit removal

of the said goods have also been admitted by Noticee No.2 in his statement dated

04.09.2015. Therefore, by the acts of commission and omission as discussed above, [t//s.

Accent N4icrocell Pvt. Ltd, Shri Naresh Chauhan, Shri Rushikesh Parida and Shri Raju

Mahajan have rendered themselves liable to penalty under Section 114A and Section 112

(b) (ii) of the Customs Act, 1962, respectively.

20. Noticee No.2 and 3 have relied on the decision of Hon'ble CESTAT in the case of

It//s. Hindustan Jinx Ltd., Vs. CCE Jaipur wherein it has been held that penalty on

employee is not imposable when his action is in the performance of duty to the employer

and employee is not found guilty. I find that the said case law is applicable when the

"employee is notfound guilty" and "his action is in the performance of duty to the employer".

First of all, I do not find clandestine removal on wilful mis-declaration and suppression of

facts - the acts committed by the Noticee Nos.2, 3 and 4 to be "actions in the

performance of duty to the employer". I do not find it to be their duty to misdeclare and

suppress information and clandestinely remove goods from the SEZ without proper

permission and payment of Customs duty. Secondly, Noticee No. 2 ,3 and 4 i.e. Shri

Naresh Chauhan, Factory Premises Head, Shri Rushikesh Parida, Executive Commercial

and Shri Raju Mahajan, Authorised Signatory were directly involved in the day to day

affairs of the said unit. Noticee Nos. 2 and 4were acting under the directions of Shri Naresh

Chauhan, Factory Premises Head. I hold that penalty on Noticees 2, 3 and 4 arewarranted
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and justified. Therefore, I find that the Noticees by their acts of commission and omission

as discussed above have rendered themselves liable for penalty under Section 112(b) (ii)

of the Customs Act, 1962.

ln this regard I place reliance on the case of Alpesh K Patel Vs. Commissioner of

Centra! Excise, Ahmedabad reported at 2007 (215) 234 lTri. Ahmd) wherein it was

held that:

"Appellant cannot be permitted to do illegal activities and escape the

consequences merely on the ground that he is an employee and the goods

were clandestinely removed as per the order of the partner-Penalty justified"

Reliance is also placed on the decision of the Hon'ble CESTAT, Ahmedabad in

the case of Commissioner of Gentral Excise, Surat-l Vs. Rajnikant Ratilal Kadiwala

reported as 2009(245) ELT 379 (Tri.Ahmd) which held that :

" .... He has a/so found that he was directly involved in the day to day affairs of the

firm and under his direction and supervision only the authorised signatory Shri K.P.

Patel, Excise Clerk was working. Therefore I find that the imposition of penalty on

the partner is justified".

The non-cooperation of the Noticee No. 4 and non-filing of any reply and non-

appearance for Personal Hearing shows that he intended to avoid proceedings in this case

and has not cooperated with the fact-finding exercise. Therefore, based on the facts and

evidences on record, lfind penalty under Section 112(b) (ii) of the Customs Act, 1962 to

be imposable on him.

21. Shri Rushikesh Parida was the Authorised representative of Shri Hemantbhai Umar

lVlallik, owner of vehicle No. GJ-16X-8181 which was used to carry the impuged goods

from M/s. Accent t\Iicrocell Pvt. Ltd., in a concealed manner so as to evade detection and

without any legal documents. Thus, Shri Rushikesh Parida has actively aided and abetted

in the removal of the Wood pulp sheets weighing 5860 kgs. valued at Rs 275244.201-

which were imported by N//s. Accent Microcell Pvt. Ltd., Dahej SEZ. This fact has been

admitted by him in his statements recorded under Section 108 of the Customs Act, 1962.

Being a Executive Commercial of the said unit he was well aware of the SEZ laws and he

was also aware that Wood pulp sheets, if removed illicitly from SEZ Area without

permission from the Proper Officer of SEZ, are liable to confiscation. The vehicle bearing

no. GJ-16X-8181 was used to transport the said seized goods i.e. Wood pulp sheets

weighing 5860 kgs in the guise of "Waste Garbage", in other words, it was used for trying

to smuggle the said goods from SEZ to DTA. This fact has never been contested by any

of the Noticees. Thus, the said vehicle is also liable for confiscation under Section 115(2)

of the Customs Act, 1962. I find that while getting provisional release of the said seized

vehicle, Security/Surety Bond backed by Bank Guarantee of Rs.1,18,7501- had been

executed.
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22. As regards the imposition of redemption fine in lieu of confiscation, I find that the

seized vehicle was released to the Noticee on the execution of a Security/Surety Bond

backed Bank Guarantee executed by the Noticee. ln these circumstances, it cannot be

said that the goods were unconditionally released to the Noticee. Thus, even though

the vehicle was released and not available for confiscation, redemption fine is

imposable on the Noticee.

23. ln view of the discussion and findings above, I pass the following order:

ORDER

(i) I order confiscation of the seized goods i.e. Wood pulp sheets weighing 5860

kg valued at Rs.275244.201- under the provisions of Section 111(J) of the

Customs Act, 1962. However, since the seized goods have been released

provisionally on execution of Security/Surety Bond backed Bank Guarantee

and are not physically available for confiscation, I impose a redemption fine of

Rs. 27 ,5241-, in lieu of the confiscation, under Section 125 of the Customs

Act, 1962.

(ii) I order recovery of Customs duty amounting to Rs. 44,7751- ((BCD Rs,

13901, CVD Rs. 175151-, ED Cess Rs.629/-, S & HEd Cess Rs.314l and

SAD Rs. 124161-) under Section 28 (4) of the Customs Act, 1962. I order

enforcement of Bond and Bank Guarantee furnished by Noticee No.1 for

recovery of duty, penalty and redemption fine.

(iii) I impose penalty of Rs. 44,77s|-(Rupees Fourty-Four Thousand Seven

Hundred and Seventy-Five Only) on M/s. Accent tMicrocell Pvt. Ltd., under

Section 114A of the Customs Act, 1962.

However, if the duty demanded is paid within thirty days from the date of

communication of this order, the amount of penalty liable to be paid by such

person shall be twenty-five per cent. of the duty so determined, provided that

the amount of penalty has also been paid within the period of thirty days;

(iv) I impose penalty of Rs.5000/- (Rupees Five Thousand Only) on Noticee

No.3 i.e. Shri Naresh Chauhan, under Section 112(b) (ii) of the Customs Act,

1962.

(v) I impose penalty of Rs.5000/- (Rupees Five Thousand Only) on Noticee

No.2 i.e. Shri Rushikesh Parida, under Section 112(b) (ii) of the Customs Act,

1962.

(vi) I impose penalty of Rs.5,000/- (Rupees Five Thousand Only) on Noticee

No.4 i.e. Shri Raju Mahajan, Authorised Signatory of Noticee No.1, under

Section 112(b) (ii) of the Customs Act, 1962.
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(vii) I order confiscation of the seized vehicle bearing No. GJ-16X-8181,

valued at Rs. 4,75,0001-, under the provisions of Section 115(2) of the

Customs Act, 1962. However, since the seized vehicle has been

released provisionally on execution of Security/Surety Bond and is not physically

available for mnfiscation, I impose a redemption fine of Rs.47,5001

(Rupees Fourty Seven Thousand Five Hundred Only), in lieu of

confiscation, under Section 125 of the Customs Act, 1962. I order

enforcement of Bond and Bank Guarantee furnished by Noticee 2

for recovery of redemption fine.

Show Cause Notice F. No. DSEZ/Cus.lCB-512015-16 dated 15.02.2016

issued to tVl/s. Accent [/icrocell Private Limited, Shri Naresh Chauhan, Factory

Premises Head of M/s. Accent Microcell Pvt. Ltd., Shri Raju lVlahajan,

Authorised Signatory of tV/s. Accent Microcell Pvt. Ltd., and Shri Rushikesh

Parida, Executive Commercial of lVl/s. Accent [Vlicrocell Pvt. Ltd., and

Authorised Representative of Shri Hemantbhai Umar [Mallik is disposed of in

the above terms.

? \t{ b
IPARUL SRIVASTAVA]

Deputy Commissioner (Technical)
Customs, Ahmedabad

BY Speed Post AD/Hand Delivery

F. No. Vlll/1 0-1 1/Cus/SCN/T/2020

To,

M/s. Accent Microcel! Pvt. Ltd., a unit of Dahej SEZ Part-|,
Plot No. Z-59,60, 63 & 64,
Dahej SEZ Part-|, Dahej, Dist. Bharuch-392140

Copy to : -

1. The Additional Commissioner (RRA), Customs, Ahmedabad.

2. The Specified Officer, Dahej SEZ, Dahej, Taluka-Vagra, District-Bharuch,with a

direction to recover duty, interest and penalty by enforcing Bond cum legal

_.undertaking given by the Noticee.,/
4. The Superintendent (Systems), Customs, Ahmedabad to upload the same on

website.

4. Guard File

Date: 14.06.2022
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